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US Embassy in Caracas
suspends B1/B2 interviews
For the past several months, the
Venezuelan Foreign Ministry has
refused to issue visas for U.S.
Embassy personnel, resulting in a
severe staff shortage at the U.S.
Embassy in Caracas. On May 18,
2016, the U.S. Department of State
announced
that,
due
to
limited staff, the U.S. Embassy in
Caracas is forced to cease making
appointments for certain visas and
significantly limit the processing
of others. Until further notice, the
Embassy in Caracas is no longer
scheduling appointments for firsttime business or tourist (B-1/B-2)
visa applicants. For immigrantbased visa applications, the
Embassy will continue to schedule
appointments as usual.

DETERMINING WHETHER A BONA-FIDE
EMPLOYER-EMPLOYEE RELATIONSHIP
EXISTS UNDER THE NEW STEM OPT
REGULATIONS
The Department of Homeland Security's new 24-month STEM
OPT rule went into effect on May 10, 2016. Employers and F-1
students should be aware of the major changes to the STEM OPT
program. In particular, some employers may no longer be able to
hire F-1 STEM OPT students. In response to public comments
concerning whether self-employed students, temporary staffing
agencies, and start-up companies (formed and staffed by the F-1
student) would qualify as "employers" under the new regulations,
DHS stated:
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STEM OPT RULE
Response:
There are several aspects of the STEM OPT extension that
do not make it apt for certain types of arrangements,
including multiple employer arrangements, sole
proprietorships, employment through "temp" agencies,
employment through consulting firm arrangements that
provide labor for hire, and other relationships that do not
constitute a bona fide employer-employee
relationship. One concern arises from the difficulty
individuals employed through such arrangements would
face in complying with, among other things, the training
plan requirements of this rule. Another concern is the
potential for visa fraud arising from such arrangements.
Furthermore, evaluating the merits of such arrangements
would be difficult and create additional burdens for DSOs.

Accordingly, DHS clarifies that students cannot qualify for
STEM OPT extensions unless they will be bona fide
employees of the employer signing the Training Plan, and
the employer that signs the Training Plan must be the same
entity that employs the student and provides the practical
training experience. DHS recognizes that this outcome is a
departure from SEVP's April 23, 2010 Policy Guidance
(1004-03).
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USCIS REACHES CW-1 CAP FOR FISCAL YEAR
2016
USCIS has received a sufficient number of
petitions to reach the numerical limit (the
“cap”) of 12,999 workers who may be issued
CW-1 visas or otherwise provided with CW-1
status for Fiscal Year (FY) 2016. May 5, 2016
was the final receipt date for CW-1 worker
petitions requesting an employment start date
before October 1, 2016.

Petitions that are Subject to the CW-1 Cap:
The following Form I-129CW petitions are
generally subject to the CW-1 cap:
• New employment petitions, and
• Extension of stay petitions.
All CW-1 workers are subject to the cap
unless the worker has already been counted
towards the cap in the same fiscal year. The
U.S. government’s fiscal year begins on
October 1 and ends on September 30.
The CW-1 cap does not apply to CW-2
dependents.

What Happens After the Cap is Reached:
USCIS will reject CW-1 petitions that were
received after May 5, 2016 and that request an
employment start date before October 1, 2016.
This includes CW-1 petitions for extensions of
stay that are subject to the CW-1 cap. The filing
fees will be returned with any rejected CW-1
petition.
If an extension petition is rejected, then the
beneficiaries listed on that petition are not
permitted to work beyond the validity period of
the previously approved petition. Therefore,
affected beneficiaries, including any CW-2
derivative family members of a CW-1
nonimmigrant, must depart the CNMI within 10
days after the CW-1 validity period has expired,
unless they have some other authorization to
remain under U.S. immigration law.

Determining the Appropriate Cap for a CW-1
Worker:
USCIS uses the employment start date
requested to determine in which fiscal year
cap a CW-1 worker is counted.
Fiscal Year 2016: October 1, 2015- Sept. 30,
2016
Fiscal Year 2017: October 1, 2016- Sept. 30,
2016
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USCIS REACHES H-2B CAP FOR 2016
Fiscal Year 2016
USCIS has received a sufficient number of petitions to reach
the H-2B cap for Fiscal Year (FY) 2016. May 12, 2016 was the
final receipt date for new H-2B worker petitions requesting an
employment start date before October 1, 2016.

What happens after reaching the Cap?
With the exceptions listed below, USCIS will reject new
H-2B petitions received after May 12, 2016 that
request an employment start date before October 1,
2016.

Petitions that are exempt from the Cap
• For FY 2016 only, workers certified and confirmed as
“returning workers” who were previously counted
against the annual H-2B cap during FYs 2013, 2014
or 2015;
• Current H-2B workers in the U.S. petitioning to extend
their stay and, if applicable, change the terms of
their employment or change their employers;
• Fish roe processors, fish roe technicians or supervisors
of fish roe processing; and
• Workers performing labor or services from November
28, 2009, until December 31, 2019, in the
Commonwealth of Northern Mariana Islands or
Guam.
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For more information, or if you believe that you, a friend or colleague
may be able to benefit from these recent announcements, please contact:

IMMIGRATION SOLUTIONS LLC at
617-536-0584
or by email

info@immsolutionsllc.com

