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USCIS RELEASED A NEW I-9 FORM
This past week the USCIS published a new I-9 Form. The new I-9
Form has many new "bells and whistles". All employers are
reminded to prepare I-9 Forms for all of their employees to avoid
civil (and other) penalties. Try to conduct an internal audit
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BEYOND THE PRESIDENTIAL
ELECTION

Enclosed
p. 2

The President-Elect is Donald Trump. Defying the odds and the socalled "pollsters," Mr. Trump defeated Secretary Clinton in Electoral
Votes with relative ease. Since November 9th our office has been
inundated with inquiries from the media, from employers and clients
about what the "Trump Administration" may mean for the future of
U.S. immigration and nationality law.
The most dramatic concern that we are receiving are from
International Student Office and Designated School Official staff at
academic institutions throughout the U.S. They are asking about the
future prospects of DACA and DAPA. These programs are
administrative actions that were undertaken by the Obama
Administration to deal, in a measured manner, with the unauthorized
foreign nationals in the United States. We will keep our loyal readers
posted as information about these programs develops.

Continued on Page 4

President-elect Trump declared during a 60 minutes that
he plans to deport 2-3 million undocumented individuals
who have criminal records
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FINES INCREASING: FRESH INCENTIVE FOR
EMPLOYER IMMIGRATION LAW COMPLIANCE
The U.S. Department of Justice (DOJ) issued an interim final rule that
increases significantly the monetary fines assessed against employers for
violations of the federal immigration law. Under the Immigration Reform and
Control Act of 1986 (IRCA), employers are prohibited from:
• Knowingly hiring or employing unauthorized workers
• Failing to properly complete employee Form I-9s; and
• Engaging in unfair immigration-related employment practices.

Under the new DOJ rule (issued as a mandated adjustment for inflation), the fines for employer violations of IRCA
increase by as much as 96 percent, depending on the type of violation and the nature and severity of the offense. The
increased fines apply to penalties assessed after August 1st, 2016, for any violations occurring after November 2, 2015.
Monetary penalties are climbing across the board. The fine for a first-time violation for employing a single unauthorized
worker has increased from a minimum/maximum range of $375-$3,200 to a range of $539-$4,313, and there are similar
adjustments to the penalties for subsequent violations. For third-time and subsequent offenses, the range of potential
fines has increased from $4,300-$16,000 per offense to a range of $6,469-$21,563.
Additionally, the fines for Form I-9 paperwork violations (the most common violations cited in an investigation) have
almost doubled, from a range of $110-$1,100 per offense to a range of $216-$2,156. Even if an employer is cited only
for Form I-9 paperwork violations, the monetary penalty will still likely be much greater than before. This is especially
the case if the employer is cited for multiple offenses. Fines under IRCA for unfair immigration-related employment
practices (including immigration-related discrimination and document abuse). The penalty range for a first-time
discrimination violation, which was previously $375-$3,200, has now increased to $445-$3,563.
Continued on p. 4

ICE Announcement: SEVP Final Guidance
on Pathway Programs for F-1
Postsecondary Students
EVP Policy Guidance S7.2 provides information regarding
pathway programs for F-1 postsecondary students who fail to
meet the English proficiency requirements for admission into
a certified degree program of study, or need to improve
English competencies for that program. The final guidance
outlines Student and Exchange Visitor Information System
instructions for how to:
· Input pathway program information into the school's Form
I-17, "Petition for Approval of School for Attendance by
Nonimmigrant Student."
· Properly issue a Form I-20, "Certificate of Eligibility for
Nonimmigrant Student Status," for a pathway program.
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Continued from p. 1; Trump on Immigration
With President-Elect Donald Trump coming into the Office of
the President in 2017, we have received numerous questions
mostly centering around: "How the U.S. Immigration Laws will be
different under President Trump?" Mr. Trump's 10 point Immigration Plan was alluded to during his campaign. The focus of the
immigration law plan will be on building a impenetrable wall,
ending "catch and release" programs, deporting illegal immigrants,
ending DACA and DAPA, reforming legal immigration, and
modifying the biometric entry process.

1. IMPENETRABLE WALL
2. END CATCH AND RELEASE
3. DEPORT ILLEGAL IMMIGRANTS
4. END SANCTUARY CITIES
5. END DACA AND DAPA
6. SUSPEND ISSUANCE OF VISAS
7. DEPORT TO THE COUNTRY OF ORIGIN
8. BIOMETRIC ENTRY
9. TURN OFF THE JOBS AND BENEFITS MAGNET
10. REFORM LEGAL IMMIGRATION
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DECEMBER
VISA BULLETIN
The U.S. Department of State
(DOS) recently released the
December 2016 Visa Bulletin.
This is the third Visa Bulletin for
the Fiscal Year. As with other
Visa Bulletins - there is some
good news and there is some bad
news! In the employment-based,
second preference (EB-2)
category, the cut-off date for
India moves ahead by three
months, to February 1st, 2008.
EB-2 for China advances by just
over two months, to September
22nd, 2012. For the employmentbased, third preference (EB-3)
category, India moves forward by
only one week, to a new cut-off
date of March 15th, 2005.
Meanwhile, EB-3 for China
moves up by 10 weeks, to July
1st, 2013.
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Continued from p. 2; I-9 Compliance
Additionally, penalties second-time violations have
increased from $3,200-$6,500 to $3,563-$8,908, while
the range of penalties for subsequent violations has
increased from $4,300-$16,000 to $5,345-$17,816.
Increased fines provide employers with an incentive to
ensure that their immigration compliance is in order.
Employers should review immigration procedures and

readily available online which is specifically

make sure that the employees responsible for the Form

designed to help employers conduct internal

I-9 process are properly trained we remind our readers

audits and to correct Form I-9s.

that I-9 self audits are a prudent way to proceed. The
government announced that a new version of the Form
I-9 will be published and that all employers must use
that Form after January 21, 2017. Employers should
make certain that HR professionals and others on their
staff responsible for the employment verification
process are aware of this change and have familiarized
themselves with the new I-9 form before using it.
As previously stated, employers should consider
auditing their existing Form I-9s, either internally or
with independent professional assistance. In the event
of an investigation by U.S. Immigration and Customs
Enforcement (ICE), missing, incomplete, or poorly
completed Form I-9s will likely result in significant
Form I-9 paperwork fines and may be considered
evidence to support a more serious charge that the
employer has “knowingly employed unauthorized
workers.
A properly conducted Form I-9 audit can help identify
any problems with the existing Form I-9s and give the
employer an opportunity to correct any deficiencies.
The DOJ and ICE published joint guidance which is

Recent increases in fines underscores the
importance of sound immigration law
compliance. Monitoring of Form I-9 procedures
and other proactive measures can help employers
avoid liability and mitigate the potential
penalties.

1
2

5

Immigration Issues for Mergers,
Acquisitions, Restructurings and How
These Impact Foreign Your National
As our economy continues to show few
signs of “predictability”, company mergers,
acquisitions and restructurings
("transactions") are likely to continue. In
general, since a merger, acquisition or
restructuring is a "corporate transaction", the
immigration issues often get left in the dust.
For this reason, it is important that
immigration repercussions that arise from a
merger, acquisition or restructuring are
considered and that Business Immigration
Lawyer is brought into the "deal" or
arrangement at the appropriate time - earlier
rather then later. This is especially the case
since Business Immigration Attorneys may
be able to save money for the parties to the
transaction.
Immigration regulations closely tie the
employer's identity, location and ownership
structure; any change from the
merger/acquisition may immediately
invalidate an alien employee's nonimmigrant visa. The loss of non-immigrant
visa validity could immediately affect an
employee's work status in the U.S. For
example, if a transaction is undertaken and
the successor party fails to amend the H-1B
petition and/or the underlying Labor
Condition Application (the "LCA") then the
H-1B nonimmigrant may be out of status.
The U.S. Department of Homeland Security
(DHS), Citizenship and Immigration Service
("CIS") has made it clear that there is no
"grace period" and that once an H-1B
nonimmigrant is no longer employed

with the H-1B sponsor then the individual is
deemed to be out-of-status. It is for this very
reason that Business Immigration Lawyer advise
employers who are involved in a transaction to be
sure to annotate the Public Access File ("PAF")
prior to the transaction so that the successor
organization clearly assumes the liabilities of the
H-1B nonimmigrants. This "assumption" can be
added to the PAF prior to the closing of the
transaction and this way there is no requirement
that there be amendments to all the H-1B
nonimmigrant work visas. However, amendments
to H-1Bs may be desired by H-1B employees if
they will be traveling outside the U.S. as the
consulate offices continue to scrutinize H-1B
nonimmigrant visa applicants.
Depending upon an individual's progress in the
green card process, Immigrant Visa Petitions may
also be impacted by a transaction. A determination
will need to be made as to whether or not the new
company owner would be considered to be a
"successor-in-interest". If the organization's new
owner has assumed all of the past owner's
liabilities, then the new owner may qualify as a
"successor-in-interest". If the new company is a
"successor-in-interest" then the green card process
can be continued by the successor organization.
Hence, the new employer could continue with the
green card process on behalf of the foreign national
employee without having to start the green card
process/labor certification/PERM from the
beginning.
Continued on next page
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The third, and one of the most
important issues with which a
business owner or transferor should
be concerned, is the Form I-9. A
"successor-in-interest" can assume
the I-9 liabilities of the organization.
Failure to comply with I-9
requirements may result in serious
civil monetary sanctions. Therefore,
before a transaction is undertaken, an
examination of the I-9 forms of the
organization should be conducted
through either an audit or a review. If
the successor organization does not
assume the I-9 Forms of the prior
organization then new I-9s can be
done for each of the organization's
employees.
Such I-9 Forms should be prepared for all employees to avoid any
allegation of an unfair immigration-related employment practice such
as document abuse or discrimination on the basis of citizenship or
nationality.
Immigration repercussions should be considered early in any
transaction. Initially, an analysis of the immigration status of all of the
organization's foreign national employees and a determination of the
form of the corporate change on their status should be considered.
Following this analysis, filings of any applications necessary to
maintain the employees' status should be appropriately considered.

7

The Three and Ten-Year Bars: How New Rules Expand
Eligibility for Waivers
Most Americans take it for granted that marriage to
a U.S. citizen and other family relationships entitle
an immigrant to permanent residence (a green card),
but there are barriers that often prevent or delay
these family members from becoming lawful
permanent residents, even if they are already in the
United States. Among these barriers are the “threeand ten-year bars,” provisions of the law, which
prohibit applicants from returning to the United
States if they depart after having previously been in the
country illegally.

What Are the Three- and Ten-Year Bars?

Many people who qualify for green cards based on their
relationships to a U.S. citizen or lawful permanent
resident relative are caught in a Catch-22 —under current
law they must leave the United States to apply for their
green card abroad, but as soon as they depart, they are
immediately barred from re-entering the country for a
period of time. In other words, because of the punitive
effect of our immigration laws, immigrants who have a
chance to legalize their status may not be able to do so.
Instead, they must choose between leaving the United
States and taking the risk they might not be able to return,
or remaining in the country without legal status.
The Secretary of Homeland Security may waive the
three- and ten-year bars to admission in certain
circumstances. Recent regulatory changes have
broadened the number of people eligible for a process
that allows them to apply for advance approval of the
waiver in the United States, rather than enduring a
lengthy separation from their loved ones while they apply
abroad. Effective August 29th, 2016, the U.S.
Department of Homeland Security (DHS) published a
final rule that expands eligibility for the “provisional
unlawful presence waiver.”
This article provides background on the three- and tenyear bars and waivers, and explains the recent regulatory
changes.
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The three- and ten-year bars were created as
part of the Illegal Immigration Reform and
Immigrant Responsibility Act (IIRAIRA) of
1996. Incorporated into section 212(a)(9)(B)
of the Immigration and Nationality Act
(INA), the statute imposes re-entry bars on
immigrants who accrue “unlawful presence”
in the United States, leave the country, and
want to re-enter lawfully. “Unlawful
presence” is a term of art that is not defined
in the statute or regulations. However, the
U.S. Citizen and Immigration Services
(USCIS) Adjudicator’s Field Manual
includes guidance on determining when a
noncitizen accrues unlawful presence.
Generally, an immigrant who enters the
United States without inspection, or who
overstays a period of authorized admission,
will be deemed to have accrued unlawful
presence. Individuals who accrue more than
180 days, but less than one year, of
unlawful presence are barred from being readmitted or re-entering the United States for
three years; those who accrue more than one
year of unlawful presence are barred for ten
years.

Who Must Leave the United States for a Green
Card and Why?
Under the family-based immigration system, U.S.
citizens and legal permanent residents (LPRs) may
petition for green cards for certain family
members. Sometimes the immigrant family
members are outside of the United States when the
petition is filed and when the visa becomes
available, and sometimes those family members
are already residing within the country while they
wait for their petition to be adjudicated and their
visa to become available. Those in the United
States may be here legally on a visa, they may
have come on a visa but that period of authorized
stay expired, or they may have entered the country
without proper documentation.
If the applicant for a family-based green card is the
spouse, parent, or child under age 21 of a U.S.
citizen (immediate relative) and if the applicant
entered and remained in the country with a valid
visa (such as a visitor or student visa), that
applicant may, in most cases, get their green card
in the United States through a process called
“adjustment of status.”
However, all other people applying through the
family-based system must go abroad and apply for
their immigrant visa at a U.S. consulate in a
procedure known as “consular processing.” The
adult children and siblings of U.S. citizens, as well
as the spouses and children of LPRs, must leave
the country to get their green cards, whether they
initially entered on a legal visa or not. Immediate
relatives who entered without inspection must also
apply outside the United States.

Are Waivers of the Three- and Ten-year Bars
Available?
A waiver of the three- or ten-year bar is available,
if the visa applicant is the spouse or child of a U.S.
citizen or the spouse or child of an LPR and only
if the visa applicant can prove that the bar

would result in “extreme hardship” to the
applicant’s citizen or permanent resident
spouse or parent. Hardship to the immigrant
is not a factor, and hardship to the
immigrant’s children is not a factor (even if
the children are U.S. citizens).

What Is a Provisional Waiver and Who Is
Eligible?
Under the traditional process, an immigrant
visa applicant appears for an interview at the
U.S. consulate and if the consular officer
determines that the person is inadmissible for
unlawful presence, but is eligible for a
waiver, the consular officer places the case
on hold to allow the person the opportunity
to apply for the waiver. Unfortunately, the
person must wait outside the United States,
separated from his or her family, while the
waiver is adjudicated, which takes many
months. In 2013, the wait-time for a waiver
could sometimes take one year or longer.
This created a great deal of uncertainty for
families who had to leave the country not
knowing whether or when they would be
allowed to re-enter. In 2013, the federal
government created a new process so that
spouses and children of U.S. citizens and
parents of adult U.S. citizens who are subject
to the three- and ten-year bars could apply
for “provisional” approval of an unlawful
presence waiver from within the United
States and then travel abroad for consular
processing. Assuming there are no other
issues, an applicant granted a provisional
waiver could then travel to complete the
consular process and receive their immigrant
visa more quickly and efficiently. These
changes significantly reduced the time that
family members have to remain outside the
country and provide more confidence that
they will be able to return.
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The new rule, which was published July 29th,
2016, and took effect August 29th, 2016, expands
eligibility for a provisional waiver to anyone who
would be eligible to apply for a waiver under the
INA. In other words, anyone coming through the
employment-based immigration system, the
diversity visa lottery, the family-based
immigration system, or any other immigrant
classification may be eligible for a provisional
waiver as long as they can demonstrate “extreme
hardship” to a U.S. citizen or LPR spouse or
parent. The 2016 rule also expands eligibility to
certain individuals with final orders of removal,
deportation, or exclusion, and clarifies that
individuals who are “subject to” reinstatement of
removal, but have not yet received notice, may
apply for a provisional waiver.

1. Extreme hardship may occur if the family
member remains in the United States while the
applicant remains outside of the country. For
example, if the applicant is the primary
caretaker of an ill family member, separation
may result in extreme hardship.
2. Extreme hardship may occur if the family
member leaves the United States to reside with
the applicant elsewhere. For example, if both
were to reside in the home country, the family
member may be subject to ostracism,
discrimination, or persecution, or may not have
access to necessary medical treatment.
The guidance includes a lengthy list of social,
cultural, economic, health, and other conditions
that may be considered relevant, and USCIS is
directed to examine the totality of the evidence
to make a hardship determination.

Getting a provisional waiver does not guarantee
that the individual will be issued a visa and be
allowed to legally re-enter the United States.
Individuals can still be found to be inadmissible
for other reasons, such as for unlawfully returning
to the United States after a prior removal. In these
cases, the provisional waiver approval would be
revoked.

Conclusion
While new regulations in the last several years
have ameliorated some of the complications
created by the three- and ten-year bars,
problems still continue to remain. There is still
a great deal of uncertainty for these family
members who are subject to the bars and do not
know whether they will meet the “extreme
hardship” standard, receive a waiver, and be
allowed to re-enter the United States.

What Is “Extreme Hardship?”
Unfortunately, “extreme hardship” is not defined
in the immigration statute or regulations, and over
the years, the government has failed to apply the
standard consistently. New guidance, released in
October 2016 and effective December 5th, 2016,
clarifies the steps that must be taken to adjudicate
an extreme hardship waiver and provides a list of
factors that USCIS may consider when making a
determination.

Only a legislative repeal of the three- and tenyear bars would eliminate the Catch-22 inherent
in obtaining a green card for many close family
members of U.S. citizens and LPRs. While
repealing this provision would not change the
need for comprehensive immigration reform, it
would promote family unity and government
efficiency, and allow more people who are
already eligible to obtain a green card the
chance to do so without undermining existing
laws.

The guidance further clarifies that to be
considered “extreme,” the hardship must exceed
that which is usual or expected and must go
beyond what is typically associated with removal.
USCIS and the waiver applicant must consider
two different scenarios:
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Lorem Ipsum Dolor
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SPECIAL IMMIGRANT JUVENILE
CLASSIFICATION & SPECIAL
IMMIGRANT-BASED ADJUDICATION OF
STATUS
U.S. Citizenship and Immigration Services (USCIS) is
issuing policy guidance regarding the special immigrant
juvenile (SIJ) classification and special immigrant-based
(EB-4) adjustment of status, including adjustment based on
classification as a special immigrant religious worker, SIJ,
and G-4 international organization or NATO-6 employee or
family member, among others. Certain foreign nationals
may be eligible for classification as special immigrants and
seek adjustment to lawful permanent resident status based
on such classification. One such classification is SIJ, which
is available to certain children who, as determined through
state juvenile court proceedings, cannot reunify with one or
both parents because of abuse, neglect, abandonment, or a
similar basis under state law.

Vivamus id nisi vel purus gravida bibendum.
Duis nec neque. In sem diam, convallis
eleifend, rutrum id, rutrum et, justo. Cum
sociis natoque penatibus et magnis dis
parturient montes, nascetur ridiculus mus.
Etiam malesuada eros at mi.

For more information, or if you believe that you, a friend or colleague may be able to
benefit from these recent announcements, please contact:

585 Boylston Street
Boston, MA 02116
tel. 617-536-0584
info@immsolutionsllc.com

www.immsolutionsllc.com

